Florida’s New Rules
on Multijurisdictional Practice:

A Mixed Bag for Arbitration
Attorneys

TheFlorida Supreme Court just approved major amendmentsto the Floridarulesthat
addresstheissue of multijurisdictional practice. The new rules, which take effect next
year, allow unlimited practice of international arbitration in Florida by non-Florida
attorneys, but limit practitioner s of domestic ar bitration to three appearances within a
365-day period.
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For years, attorneys from states other than Floridawho have an opportunity to engage in Sunshine State-based legal practice
have bemoaned the fact that they would have to take the bar exam to practicelaw in Florida! Thisrestriction on law practice
puts Florida in the minority of jurisdictions that do not admit out-of-state attorneys to practice based on reciprocity (i.e. being
licensed to practice law and in good standing in another state).? The bar exam requirement ostensibly protects the citizens of
Florida from unqudlified practitioners, athough some commentators have argued that the true purpose of this requirement is
to protect the economic sdlf-interest of the attorneys already practicing there.®

The tension between public protection and professiona protectionism has heightened as lawyers around the country have
broadened their practices to other jurisdictions to service clients who do business in multiple states and even internationally.
Floridarules governing law practice define “multijurisdictiona” law practice asalawyer providing legal servicesin ajurisdic-
tion where the lawyer is not licensed to practice law.*

The Florida Bar rules have always prohibited out-of-state attorneys from rendering legal services in Florida, except in the
following limited circumstances.® Essentidly, an out-of-state attorney could only make three appearances in Florida without
being admitted by passing the bar exam. This restriction addressed the concern that attorneysfrom other states might pack up
and move to the Sunshine State. It was not intended to address the phenomenon of multijurisdictional practice. Because the



current rule does not provide a basis for disciplining non-Forida attorneys for violation of the Code of Conduct Governing
Florida Attorneys® the Florida Bar determined that a rule governing multijurisdictiona practice had to be adopted.

Rule 1.3.11 Appearance by a Non-Florida Lawyer in an Arbitration Proceeding in Florida

(@) A Non-Florida Lawyer Appearance in an Arbitration Proceeding in Florida. A lawyer currently eligible to
practice law in another United States jurisdiction or a non-United States jurisdiction may appear in an arbitra-
tion proceeding in this jurisdiction if the appearance is:

(i) for a client who resides in or has an office in a jurisdiction in the lawyer's home state;

(ii) where the appearance arises out of or is reasonably related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted to practice; and

(i) the appearance is not one that requires pro hoc vice admission.

*k%k

(c) Application of Rules Regulating the Florida Bar. Lawyers permitted to appear by this rule shall be subject to
these Rules Regulating the Florida Bar while engaged in the permitted representation, including, without limi-
tation, rule 4-5.5.

(d) General Practice Prohibited. Non-Florida lawyers shall not be permitted to engage in general practice
pursuant to this rule... In all arbitration matters, except international arbitration, a lawyer who is not admitted to
practice in this jurisdiction who files more than three demands for arbitration or responses to arbitration in
separate arbitration proceedings in a 365-day period shall be presumed to be engaged in a “general practice.”

Multijurisdictiona practice is an outgrowth of tremendous changes in the business world over the past three decades. Busi-
nesses have expanded their operations into other states without having officesin those states. Accordingly, they have need of
legal advice in states where their regular attorneys are not admitted. This change has affected the practice of law because
attorneys need to service clients who do businessin multiple jurisdictions where the attorneys are not admitted to practice law.
Clients expect these legal services from their regular counsel to avoid the need to have alawyer in every state. The prolifera-
tion of new computer technology and the Internet have made it relatively easy for out-of-state lawyers to research the
statutes and case law from states in which they are not admitted to practice law. Thus, the timeislong overdue for states like
Florida to address multijurisdictiona law practice and develop rules that are consistent with modern business practices.

In July 2000, the American Bar Association (ABA) appointed acommission to study the multijurisdictiona practice of law, and
in August 2002, the ABA adopted the commission’sfinal report and recommendations.” When the ABA asked for input from
the states, the Florida Bar appointed a commission to study the ABA report In March 2002, the commission made severa
recommendations to the Florida Bar Board of Governors, which were adopted. Five months later, the Florida Bar formed a
second commission charged with making recommendations to change Florida s rules. After obtaining input from many inter-
ested parties, the second commission was reconvened to study the multijurisdictiona practice issue. In April 2003, the com-
mission produced its fina report, which the Florida Bar Board of Governors adopted in December 2003.

On Feb. 9, 2004, the Florida Bar filed a petition with the Florida Supreme Court asking for an order adopting proposed
amendments to the Florida Bar Rules and the Florida Rules of Judicial Administration addressing the multijurisdictional prac-
tice of law. On May 12, 2005, the Florida Supreme Court adopted the proposed amendments. The amended rules, which will
take effect on Jan. 1, 2006, are expected to profoundly affect the practice of arbitration, among other areas of ADR prac-
tices.® This article only discusses the impact on arbitration.



Non-Florida Lawyersin Florida Courts

The current rule allows out-of -state attorneys who are licensed and in good standing in another state® (an Admitted Jurisdic-
tion) to obtain three pro hac vice admissionsin Floridain “ separate and unrelated representations’ if the attorney associates
with amember of the Florida Bar.*® The reason is that out-of-state lawyers are not allowed to engagein a“genera practice’
in Florida, which means “more than three appearances, within a 365-day period in separate and unrelated representations.” !
However, Florida trial courts have discretion to alow more appearances upon a showing that such appearances do not
congtitute a “ general practice.” Additional appearances may aso be allowed if the moving party can show that denid of the
attorney’ s representation would result in substantial hardship.*? Non-Florida lawyers who are admitted pro hac vice are not
required to pay afee to the Florida Bar or submit to the Florida. Bar’ s disciplinary authority.

The new rules, which take effect next year, continue to limit non-Florida lawyers to three pro hac vice appearances before
the Florida courts within a 365-day period. However, the trial court’s discretion to increase the number of allowed appear-
ancesisdiminated. According to the Horida Supreme Court’ sper curiamruling approving the amendments, thisis necessary
because out-of -state attorneys were abusing the rule.*®

The new rules dso eiminate the “unrelated” prong of the “general practice” definition. This has led some practitioners to
guestion whether interlocutory appealsor certiorari petitions count as separate mattersfor the purpose of determining whether
an attorney is engaged in ageneral practice in Florida'4

To become dligible to appear for one of the three pro hac vice appearances, anon-Floridalawyer must file a verified motion,
accompanied by a $250 filing fee made payable to the Florida Bar.*®> All non-Florida lawyers permitted to practice law in
Florida courts are subject to the discipline of the Florida Supreme Court if they violate the Florida Bar rules.t®

Out-of-State Lawyersin Florida Arbitrations
Arbitration playsasignificant role in resolving disputes. In recognition of thisfact, the Florida Supreme Court approved anew
rule specificaly addressing appearances by non-Florida lawyers in arbitrations in Florida.

The rule provides that a lawyer who is digible to practice law in an Admitted Jurisdiction may appear in an arbitration
proceeding in Floridain the following circumstances:. (1) (@) the appearance is for a client who resides in the lawyer’ s home
state, or (b) the appearance arises out of or is reasonably related to the lawyer’ s practice in an Admitted jurisdiction, and (2)
the appearance does not require pro hac vice admission.*” In this respect the rule mirrors the ABA Modd Rules of Profes-
sona Conduct (ABA Mode Rules) on the subject, which provides that a lawyer may provide services in a jurisdiction in
which the lawyer is not admitted if the services “arein or reasonably related to apending or potentia arbitration, mediation, or
other dternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably
related to the lawyer’ s practice in ajurisdiction in which the lawyer is admitted to practice and are not services for which the
forum requires pro hac vice admission....”*®

The comment to the Florida Rule saysit applies to arbitration proceedings held in Florida where one or both parties are being
represented by a lawyer admitted in another jurisdiction, regardless of the location of that jurisdiction.*®

The ABA Modd Rule governing the temporary practice of law in ajurisdiction in which an attorney is not admitted does not
place a numerical limit on the number of arbitration appearances the attorney can make in an arbitration conducted in that
jurisdiction. Florida' s new rules on the temporary practice of law, however, like the rules governing court appearances by non-
Florida attorneys, do not permit out-of-state attorneys to engage in a “general practice’ of arbitration in Florida.?° The term
“genera practice’ isdefined for this purpose as “fil[ing] more than three demandsfor arbitration or responsesto arbitration in



separate arbitration proceedings in a 365-day period.”?* Arbitrators have no discretion to alow additiona appearances in
cases of hardship or for good cause. Thisrule will curb the ability of out-of-state lawyersto engage in asignificant amount of
multijurisdictiona practice of arbitration in Florida

Similar to the rules for out-of-state attorneys who seek pro hac vice admission to appear in Florida courts, non-FHorida
lawyers who seek to represent clients in arbitration in Florida must first file a verified statement in the arbitration, accompa-
nied by a $250 filing fee made payable to the Florida Bar.2? All non-Floridalawyers permitted to practice arbitration in Florida
are subject to the discipline of the Florida Supreme Court.?

Non-Florida Lawyersand International Arbitration

Floridaisan important situs for international arbitrations, particularly those involving Latin and South American countries. No
doubt the state desires to maintain this business. To fecilitate, and perhaps increase, the use of Florida as a place to hold
internationd arbitrations, the Florida Supreme Court has approved arule that allows an unlimited number of appearancesin
internationd arbitrations in Florida. This is because internationa arbitrations are not counted for purposes of determining
whether anon-Florida attorney isengaged in a*“genera practice’ of law in Florida (i.e., by filing more than three pleadingsin
separate arbitration proceedingsin Florida).?* “Internationa arbitration” isnot defined in the rule proper. Rather, the definition
gppears in the comment following the rule. Internationa arbitration is

the arbitration of disputes between two or more persons at least one of whom is a nonresident of the United
States or between two or more persons all of whom are residents of the United Statesif the dispute (1) involves
property located outside the United States; (2) relates to a contract or other agreement which envisages
performance or enforcement in whole or in part outside the United States; (3) involves aninvestment outside the
United States or the ownership, management, or operation of a business entity through which such an investment
is effected or any agreement pertaining to any interest in such an entity; (4) bears some relation to one or more
foreign countries; or (5) involves two or more persons at least one of whom is a foreign state as defined in 28
U.S.C. §1603%

The new rules grant out-of-state attorneys who participate in internationa arbitrations in Florida an exemption from the
statutorily required verified statement and the filing fee.2® These exemptions end when an award is rendered in an interna-
tiona arbitration. According to the comment, this means that out-of-state lawyers may not appear in state court in Floridato
confirm or vacate awards in international arbitrations without following the procedures for appearing in the Florida courts.?’
This provision resembles the ABA Modd Rule, which provides that a lawyer must obtain admission pro hac vice even to
appear in a court-annexed arbitration or mediation.?®

Thus, practitioners of internationa arbitration seem to benefit the most from the amendments approved by the Florida Su-
preme Court since they can make any number of appearances in international arbitrations in Florida. This should encourage
the use of Florida as avenue for international arbitrations. It may be problematic, however, that the rules limit the number of
award challenges and enforcement actions that out-of-state lawyers can bring in Florida. Given the rarity with which such
awards are successfully challenged, non-Florida attorneys may feel comfortable hiring Florida counse to handle this stage of
the proceedings.

Temporary Legal Servicesin Florida

Florida has never had a rule alowing out-of-state attorneys to provide lega advice in Florida (as opposed to making an
appearance in court).?® The new rules change this. Now, out-of-state lawyers may advise a Florida client, negotiate a
contract for aFloridaclient, provide legd assistance with Floridarea estate, or otherwise participatein aclient’slega matters
in Florida, if they comply with the new rule on temporary law practicein Florida. Under the new rules, an out-of-state attorney
is dlowed to provide legd services on atemporary basisin Florida if two conditions are met. One condition is that the legal



services are undertaken in association with a lawyer who is admitted to practice in Florida and actively participates in the
matter. The second condition isthat the client either residesin or has an officein an Admitted Jurisdiction, or thelegal services
arise out of or are reasonably related to the lawyer’s practice in an Admitted jurisdiction.3°

Not surprisingly, the new rules provide that non-Florida lawyers who provide temporary legd representation in Florida are
subject to the disciplinary authority of the Florida Supreme Court.3!

Conclusions

In its decision adopting the amendments to the Florida Bar rules, the Florida Supreme Court said its god is to implement
changesthat improve legal servicesfor the public by permitting the limited, temporary multijurisdictiona practice of law, but at
the same time protecting the public, the legd profession and the judiciary.

Unfortunately, we believe that the new multijurisdictiona rules may raise more questions than they answer. For example, how
will the courts interpret the term “separate” representations? Will appeals be considered to be “ separate” from trial proceed-
ings? What if other states impose stricter limits on the practice of law by out-of-state (i.e., Florida) attorneys? Why should
domestic arbitration be treated differently from internationa arbitration? Will the new rules cause more internationa arbitra-
tions to be held in Florida?

These are some of the questions that are on the minds of practitioners in the wake of these new rules.
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